CHAPTER 14

INLAND WATERWAY S

Note: A report on inland waterways has been commissioned for the Waitangi Tribunal
Rangahaua Whanui Series but was not available at the time this chapter was written. The
research and drafting of this chapter was undertaken by Ben White.

14.1 Introduction

The historical importance of New Zealand's inland waterways to Maori cannot be
overstated. Although having an obvious economic significance asafood source and
in terms of transportation, it would be a mistake to think of the importance of New
Zealand' s rivers and lakes solely in instrumental terms. For Maori, as with their
perception of the environment more generally, inland waterways were the physical
embodiment of atua — their topography often being explained in terms of the
actions of ancestors. Importantly, the physical and metaphysical aspects of water-
waysin Maori world views are inseparable, giving rise to their status as taonga.

It was not until around the end of the nineteenth century that Maori began to
seriously press claims to the ownership of rivers and lakes. Prior to that, it appears
that the Crown had gradually assumed rights of control over inland waterways,
rights that it believed it had acquired through royal prerogative at common law,
supported by colonial statutes. In the late nineteenth century, Maori began objecting
to the interference to waterways from public works and private drainage schemes,
and in the early twentieth century, began pressing claims to the Native Land Court
for the title of lakes to be determined.

Central to these cases, as with land tenure in New Zealand generally, was the
nature of the interface between colonial principles of tenure and Maori customary
tenure, and the extent to which the colonial system of tenure accommodated the
latter. For, athough the Crown strenuously argued that Maori customary law did
not recognise the ownership of lakes, the outcome of so much litigation shows that
there can be no doubt that Maori society had its own body of rules and customs
relating to the ownership and management of rivers and lakes.

While pressing its perceived rights at common law to New Zealand's lakes, the
Crown nevertheless had to concede pre-existing Maori rights. But in the case of
rivers, the Crown was somewhat more successful in denying the rights of Maori. To
alarge degree, however, this was a result of legislation being passed which vested
the beds of navigable rivers in the Crown. This reflects a policy of successive
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governments that Parliament, rather than the courts, was the appropriate forum in
which such matters should be resolved. Also it suggests that the rights the Crown
assumed it held at common law, were in many instances, somewhat tenuous.

Today it is agreed by various commentators that the legal situation vis-avis
rivers and lakes — especially asto their ownership —is at best indeterminate, if not
‘unfathomable’ . It is clear, however, that with the exception of a number of North
Island lakes, Maori rightsto New Zealand’ sinland waterways have been ignored or
expropriated. Purchase deeds for Maori land sometimes explicitly mentioned wa-
ters on the land. Generally, however, the Crown and settlers assumed that owner-
ship of non-navigable streams (at |east) transferred to the purchasers adjacent land,
according to law principles. To that extent, payment for land was intended to
include water, though this was not necessarily understood or accepted by Maori
when they sold the land. With the exception of the twentieth century settlementsin
respect of the major North Island lakes, compensation has not generally been paid
for the loss of rights to lakes and navigable waters.

14.2 Inland Waterways at Common L aw

The contest for the control of New Zealand’ srivers and lakes can be typified by the
attempts of successive governments to secure rights for the Crown based upon
English common law. It must be asked, however, how applicable precepts of
English common law were to the colony of New Zealand where Maori customary
tenure was explicitly recognised as a burden upon the Crown’sttitle. Thisis partic-
ularly so in regard to the separation that is made at common law between the
ownership of the bed of a river or lake, and its waters. In many court cases
concerning the ownership of lakes and rivers, the Crown argued repeatedly that the
ownership of the bed of alake or river was a concept foreign to Maori customary
law, and that therefore such beds could not be owned by Maori. In regard to this
contention, Judge Acheson, in his 1929 decision as to the ownership of Lake
Omapere, observed that:

Thebed of any lakeismerely apart of that |ake and no juggling with words or ideas
will ever make it other than part of the lake. The Maori was and still isadirect thinker
and he would see no more reason for separating a lake from its bed (as to the
ownership thereof) than he would see for separating the rocks and the soils that
comprise amountain. In fact in olden days he would have regarded it as arather grim
joke had any strangers asserted that he did not possess the beds of his own lakes. A
lake island covered with water, and it is part of the surface of the country in which it
issituated, and . . . it isas much part of that surface and as capable of being occupied
asisland covered by forest or land covered by a stream.?

1. Property and Equity Law Reform Committee, ‘ Background Report on Ownership of River Bed' in Interim
Report on the Law Relating to Water Courses, Wellington, 1983, p 9; see also James P Ferguson, ‘Maori
Claims Relating to Rivers and Lakes', research paper for indigenous peoples and the law (laws 546),
Victoria University of Wellington, 1989, Wai 167 rod, doc a-49(d), pp 266-313
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Inland Waterways 14.2.2

It seems incredible to contend that if, in traditional Maori society, alake or river
were to become dry land, that land would not then be rightfully claimed by those
who had held rights in the surrounding area.

14.2.1 Rives

In considering the ownership of rivers, a distinction must be made between those
parts of ariver that are navigable, those that aretidal, and those that are neither tidal
nor navigable.®> At common law, there are two sets of rights pertaining to rivers:
riparian rights and the presumption of ad medium filum aquae; and those rights
accruing to the Crown as an extension of its prerogative rightsin relation to the sea.
It would appear, however, that it is only the ad medium filum rule that confers
ownership rights. Therights of the Crown to ariverbed extend only to the point that
theriver istidal — beyond that it enjoys only the rights of the general public to fish,
bathe, and travel upon theriver.*

Abovethe point in ariver where the tide ceases to ebb and flow, ownership of the
bed is divided between the adjacent riparian landowners — the rights of each
extending to the mid-point of the riverbed. Consequently, at common law the beds
of rivers are privately owned but subject to the public's fishing and navigation
rights. Unless expressly excluded, the conveyance of riparian lands includes the
riverbed.’

14.2.2 Lakes

Where alakeissituated within asingle block of land, at common law the ownership
of the lake bed resides with the owner of the surrounding land. Where thereis more
than one riparian landowner, the legal situation is somewhat less certain. There
appear to be two possibilities: ownership is determined by the ad mediumfilumrule
— that is each contiguous landowner owns the lake bed to the centre point of the
lake; or that the ownership resides with the Crown.® The latter position does not
seem to be widely held. The currency it does enjoy in New Zealand seems to have
come about largely as the result of an Australian case (Southern Centre of Theoso-
phy v South Australia, (1979), 21 SASR 399). In that case, the ad mediumfilumrule
was considered to be inappropriate given its origin in English common law and the
long history of settlement that had given rise to that doctrine. The Supreme Court

2. Judgement of Native Land Court in the Matter of an Application by Ripi wi Hongi for an Investigation of
Title to Omapere Lake, 1 August 1929, London, Coward, Chance and Co, p 6

3. G W Hinde, D W McMorland, and Sim, Introduction to Land Law, Wellington, Butterworths, 1986, p 195

4. SeeWaitangi Tribunal, The Pouakani Report 1993, Wellington, Brooker’sLtd, 1993, pp 459462 (Graeme

Austin, ‘Legal Submissions on the Beds of Navigable Rivers, Section 261 of the Coal Mines Act 1979',

submission to the Waitangi Tribunal, Wai 33 rod, doc a41). Austin suggests that at common law the Crown

enjoys some primafacie rights to ariver above the point at which it ebbs and flows, if it satisfies the legal

criteria of ‘navigability’. While it is unclear in his text what exactly this definition is, he is adamant that

such rights are not proprietary.

Property and Equity Law Reform Committee, p 3

6. Ferguson, p 20

o
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thus ruled that the lake bed was the property of the Crown by virtue of it having
always been the proprietor of the ‘wastelands of the Colony. In relation to New
Zealand, Professor Brookfield contends that ‘saving where the Maori customary
titlein alake bed isfound by the Maori Land Court to exist . . . or has been lawfully
extinguished under statute, the bed in such cases generally remains the allodial
property of the Crown’.’

14.2.3 Water rights

At common law water is vested in no one, being a common property resource like
air. According to the doctrine of riparian rights, riparian landowners can take and
discharge water in accordance with their own needs. At common law, the whole
flow of ariver could betakenif itisto be used for domestic purposes on theriparian
land. Other rights emanating from the ownership of the bed are essentially those of
any landowner. These include rights to take shingle and other minerals, and rights
of navigation and fishing. However, the exercise of these right must not ‘injuri-
oudy’ interfere with the flow or with the rights of the public.®

14.3 Legislative Interventions Prior to 1903

Asthe number of Pakeha settlersincreased through the mid-nineteenth century and
anew economic order based largely upon new ways of exploiting New Zealand's
natural resources was established, numerous legislative provisions were made
affecting inland waterways to assist development. These measures reflected a
tacitly assumed set of proprietary and usufructuary rights on the part of the Crown
inrelation to rivers and lakes that were justified in terms of national development in
the interests of an unquestioned ‘public good'. This development was in many
cases to the detriment of Maori.

14.3.1 Fisheries

In the 1860s, trout and salmon were introduced to several of New Zealand' s rivers
and lakes with aview to establishing recreational fisheries. In 1867, the Salmon and
Trout Act was passed, which empowered the Governor to make regulations with a
view to preserving and propagating stocks of salmon and trout. This included the
powers to impose penalties for the breach of any regulations established under the
Act.’

For Maori, theintroduction of exatic fish species and the concomitant legislation
to manage the new resource were disadvantageous in two respects. First, trout and

7. F M Brookfield, ‘Wind, Sand and Water Accretion and Ownership of the Lake Bed', New Zealand Law
Journal, no 11, August 1981, pp 365-366

Ferguson, p 36; Property and Equity Law Reform Committee, p 4

9. Samon and Trout Act 1867, s2

®
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Inland Waterways 14.3.2

salmon preyed upon indigenous fish species, in many cases seriously depleting
stocks of fish and edl that were valuable food sources for Maori. Secondly, posses-
sion of salmon or trout caught by Maori while attempting to catch their traditional
target species made them liable for prosecution by virtue of using ‘ unauthorised’
fishing methods and by being unlicensed.

A parliamentary debate on the Maori Land Laws Amendment Bill in 1908 sheds
light on the problems M aori encountered as aresult of the colonial fisheriesregime.
Wi Pere, the member for Eastern Maori, complained on behalf of the Arawa people
that their fishing rights, which they had held ‘from time immemoria’, had been
disturbed by the introduction of exotic fish. Pere said they were aggrieved that the
exotic fish were depleting stocks, and that they were required to obtain fishing
licences for fish ‘that are absolutely no good, because they are unpalatable’ .*°
Similarly, some Ngai Tahu were prosecuted for catching trout when they were
attempting to catch eels.*

14.3.2 Timber Floating Act 1873

In 1871, a Thames Maori successfully prosecuted a case for compensation against
a Pakeha settler who, as aresult of floating timber down a creek, had destroyed the
plaintiff’s eel weirs. The Government consequently passed the Timber Floating Act
1873."2 Essentially, the Act required a licence to be obtained before timber was
floated down a waterway and provided for compensation to be paid to riparian
landowners whose properties were damaged as a result of activities carried out
under the Act (see ss3, 4). While the law was till in Bill form, several petitions
were sent to Parliament by Maori expressing the fear ‘that their rights over those
[affected] streams would be taken by the Queen or by the Government’ as a
consequence of the legidation. Despite Maori members speaking of the possible
catastrophic effects the practice could have upon Maori eel weirs, the Bill was
passed into law. During the Bill’ s passage, Karaitiana Takamoana, the member for
Eastern Maori, recounted how the water necessary to run a Maori-owned sawmill
had been diverted by Pakeha for the purposes of timber floating and, as a conse-
quence, the mill had become inoperative.™

The 1873 Act was repealed by the Timber Floating Act 1884. Although this
legislation again included provisions for compensation for downstream river users
affected by the floating of timber, it is doubted that these provisions were made
available to Maori, especially because the Act was never trandated into Maori.*

10. NZPD, 1908, vol 145, p 1159

11. Anake Goodall and David Palmer, Water Resources and the Kai Tahu Claim, Wellington, Ministry for the
Environment/Resource Management Law Reform, 1989, p 7. The Waitangi Tribunal in its The Ngai Tahu
Sea Fisheries Report 1992, Wellington, Brooker and Friend Ltd 1992 (at p 135) considered that the
Salmon and Trout Act constituted a clear encroachment upon the Treaty rights of Ngai Tahu.

12. AlanWard, A Show of Justice, Auckland, Auckland University Press’Oxford University Press, 1973, p 305

13. NZPD, 1873, vol 15, pp 1006-1011

14. CFRT Maori Land Legislation Database, Timber Floating Act 1884
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14.3.3 General legidative provisionsdivesting Maori of control of rivers

From around 1880, araft of legislative provisions cameinto effect that vested in the
Crown, or its delegated authority, powers over waterways that further eroded Maori
rights to their inland waterways. The question of actual ownership, however,
remained untested. In 1881, the Railways Construction Act was passed. Section
34(4) of that Act vested in companies engaged in railway construction the power to
alter the course or level of any non-navigable river or other watercourse or stream.
Thisand similar provisions appear to be the beginning of the gradual displacement
of Maori rights in New Zealand’'s waterways. The Counties Act 1883 vested in
county councilsthe power to control and supply water for irrigation purposes. Land
could be compulsorily acquired (under public works legislation) for the purposes of
constructing dams to divert water into water races. These powers were later ex-
tended under the Counties Act 1886 and the Water Supply Act 1891.%

As well as vesting powers in relation to waterways in existing authorities, the
legidlature passed the Rivers Boards Act 1884 that provided for the establishment
of specialy constituted river boards who had powers to control rivers within
defined river districts.®® Under section 18 of the Public Works Act 1889, the power
was vested in river boards to declare rivers and streams public drains. In the case of
the Wairarapa L akes and the actions of the South Wairarapa River Board, the board
was constituted primarily of Pakeha farmers anxious to bring more land into
agricultural production, and acted in breach of the law, causing injury to local
Maori. In the report of his inquiry into the Wairarapa Lakes in 1891, Alexander
Mackay described the actions of the river board as *an attempt by a side-wind to
violate the Native rights under the Treaty of Waitangi.’*’

Under the Public Works Act 1894, rivers could be brought under the ‘ control’ of
local authorities, although the Act stopped short of explicitly extinguishing title.
The extent and nature of local authorities’ control was tested in the 1901 case of
Taranaki Borough Council v Brough, in which Justice Conolly ruled that such
control of rivers could not deny ‘ownership which at common law extends to the
centre of the river bed in non-navigable rivers .*8

As well as the powers that existed within the main public works legislation
enabling land to be drained, special land drainage legislation was enacted. In a
similar fashion to the River Boards Act, the Land Drainage Act 1893 provided for
the establishment of drainage districts over which specially constituted boards were
empowered to drain lands (such as swamps) to enable them to be brought into
agricultural and pastoral production. As well as such general legisation, specific
Acts were passed to enable the drainage of particular areas such as the Hauraki

15. Cathy Marr, Public Works Takings of Maori Land, 1840-1981, Report for the Treaty of Waitangi Policy
Unit, Wellington, December 1994, p 105

16. River Boards Act 1883, s 74. Under section 76 boards were empowered to compulsorily acquire land
under the Public Works Act for the purposes of river works.

17. AJHR, 1891, c-4, ‘Report on Claims of Nativesto Wairarapa Lakes', pp 5, 14

18. Taranaki Borough Council v Brough (1901) 2 GLR 160, cited in Austin, p 464
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Pains Acts of 1908 and 1926 and the Ellesmere and Forsyth Reclamation and
Akaroa Railway Trust Act 1876."

Such legislative measures can be seen as statutory modifications of the rights to
the use and control of riversthat riparian landowners and others enjoyed at common
law. The question of the actual ownership of New Zealand's rivers, however, was
left open —the Crown having simply assumed the right to legislate to the derogation
of Maori rights. But by the turn of the century, the Government was forced to
confront the issue more squarely.

14.4 The Ownership of Riverbedsin New Zealand

14.4.1 The coal mineslegislation

In 1903, the beds of navigable rivers were vested in the Crown by section 14 of the
Coa Mines Act Amendment Act 1903. This provision arose as a consequence of
the decision of the Court of Appeal in the case of Mueller v The Taupiri Coalmines
Ltd, which concerned the rights to mine the bed of the Waikato River. This case
involved consideration of the proposition that the vesting of riverbeds in riparian
owners ad medium filum aquae is rebuttable if the river is navigable. The plaintiff,
the Auckland Commissioner of Crown Lands, sought a declaration that certain
lands beneath the Waikato River that the defendants had been mining were in fact
Crown lands. The defendants had justified their actions by virtue of being the
riparian landowners ad medium filum.

Although the rights of the Crown were upheld by the majority of the judges,
Chief Justice Stout issued a vigorous dissenting judgment to the effect that the
navigability of ariver did not detract from the riparian owner’ s proprietary rightsin
the riverbed. In arriving at their decision rebutting the common law position, the
remaining judges stressed: that in New Zealand the Crown has a role as a trustee
over lands of such public importance as those in question; the historical circum-
stances of the original Crown grant; and the fact that the section of river in question
had been navigated for commercial purposes.

In the 1900 case Re Beare' s Application, the rights of the riparian owners were
upheld against the Crown’ s contention that the bed of the Arahura River was Crown
land. The case resulted from the question as to whether or not mining licences could
be granted for a section of the river that ran through a native reserve. In upholding
the rights attaching to the riparian owners, Chief Justice Stout made much of the
fact that for all intents and purposes the river was neither ‘apublic highway or such
[a] navigable river as makes the bed of the river Crown lands’.?* This decision, as
with that in Mueller v Taupiri, suggests that, prior to the enactment of the Coal
Mines Amendment Act 1903, the Crown lacked prima facie rights to the beds of
non-tidal rivers.?

19. Mar, p 106; Goodall and Palmer, p 15
20. Mueller v the Taupiri Coal Mines Ltd (1900) 20 NZLR 89, cited in Austin, pp 462-464
21. ReBeare'sApplication (1900) 2 GLR 242, cited in Austin, p 463
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Section 14 of the Coal Mines Amendment Act was an addition to acontroversial
piece of legidlation pertaining to the rights and working conditions of miners, and it
appearsto have received scant attention in the parliamentary debates concerning the
Bill. The provision was re-enacted in the Coal Mines Acts of 1905, 1908, 1925, and
1979. Although those Acts are now repealed, anterior vestings pursuant to the coal
mines legidation are preserved by section 354 of the Resource Management Act
1991. An important issue is whether section 14 of the Coal Mines Act 1903 and its
subsequent re-enactments were declaratory of the situation under common law or
confiscatory. It has been asserted that, when compared to common law, the provi-
sions appear to be confiscatory’ . This raised the question of entitlement to com-
pensation for riparian owners' rights — recourse that it appears Maori did not seek
at the time the provision was enacted. In a 1993 decision concerning claimsto dams
on the Wheao and Rangitaiki Rivers by Te Runanganui o Te IkaWhenua, the Court
of Appeal stated that the:

vesting of the beds of navigable riversin the Crown provided for . . . [in] 1903 and
succeeding legislation might not be sufficiently explicit to override or dispose of the
concept of ariver astaonga, meaning awhole and indivisible entity, not separated into
bed, banks and waters.**

In connection with the coal mines legislation, much attention has necessarily
centred around definitions of ‘ navigability’ under the Acts. In various cases brought
before the courts concerning this question, definitions employed have tended to-
wards a narrow construction of the term to mean navigation for commercial pur-
poses. In the Court of Appeal’s 1955 decision in Leighton's Case, the Supreme
Court’searlier narrow definition of what by then was section 206 of the Coal Mines
Act 1925 was upheld. Justice Fair, in delivering the decision, justified taking such
an approach in terms of the provision being confiscatory and ‘as such should be
construed no wider than was strictly necessary to achieveits object’.® The Property
and Equity Law Reform Committee aerted attention to further problems in the
definition of ‘navigability’ caused by the advent of modern forms of water transport
(such as jet boats). These, they suggested, have extended the vesting provision ‘at
least in theory, far beyond what was possible at 1903' when the section was
originally enacted.®

In 1903, pursuant to the Water Powers Act 1903, the sole right to generate
electricity using water power was also vested exclusively in the Crown.

22. Austin, p 464

23. Ibid, p 466

24. Te Runanganui o Te Ikawhenua Incorporation Society v Attorney-General (1994) 2 NZLR 20, 21
25. Austin, p 465

26. Property and Equity Law Reform Committee, p 7
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14.4.2 TheWhanganui River

A magjor determinant in the jurisprudence vis-a-vis the ownership of riversin New
Zealand is the Maori claim to the Whanganui River. Conflict concerning rightsin
the river first came about in the nineteenth century as aresult of the destruction of
eel weirs upon the river by the Wanganui River Trust to improve its navigability.
The trust was later to be empowered by statute to improve and maintain the
navigability of the river.?” While this legidation is suggestive of an assumption of
ownership on the part of the Crown, it isnot, in itself, considered to be expropria-
tory.”

The actions of the trust precipitated vigorous protests by various Whanganui
River Maori. A 1927 petition to Parliament by Pikikotuku in which a claim for
damages totalling £300,000 was made was referred to the Native Land Court for
investigation under provisions contained within the Native Land Amendment and
Native Land Claims Adjustment Act 1930. But before the petition had been inves-
tigated, the claimants abandoned the petition and in 1938 applied to the Native
Land Court for the actual title to the river to be investigated.

During the court’s investigation, the Crown argued that there was no Maori
custom recognising the ownership of riverbeds and that the Whanganui River was
merely apublic highway used by variousiwi. In the face of extensive evidencefrom
the applicants of exclusive navigational and fishery rights, however, Judge Browne
issued a preliminary finding in 1939 that, at 1840, the bed of the Whanganui River
was customary Maori land.” The Crown immediately appealed this determination,
but because of the Second World War, the hearing of it was delayed until 1944.
When the Native Appellate Court did sit to consider the Crown’s case, the appeal
was unanimously dismissed.

Before the Native Land Court could continue its investigation of the river’stitle,
the Crown challenged the jurisdiction of both the land court and the appellate court
to proceed with their investigations, applying to the Supreme Court for writs of
certiorari and prohibition. The Crown contended that by selling their riparian lands
Maori had lost their title to the riverbed as a consequence of the ad medium filum
rule and that the bed was vested in the Crown pursuant to section 206 of the Coal
Mines Act 1925. The Supreme Court did not bother to determine the first issue,
finding in favour of the Crown upon their second contention.

Implicit in the court’ s decision was the notion that, wereit not for the Coal Mines
Act, the river would still be Maori customary land. This raised the spectre of
compensation for the expropriation that the coal mines legislation had effected. To
determine whether or not the river —wereit not for the Coal Mines Act —was Maori
customary land, and whether consequently Whanganui iwi were eligible for com-
pensation, the Government established a royal commission chaired by Sir Harold
Johnston.®

27. See Wanganui River Trust Act 1891. The powers under this Act were extended in 1920 and 1922.
Ferguson, pp 4-5

28. SeeFerguson,p 4,n12

29. lbid, p5
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Reporting to Parliament in 1950, the commission found that, in selling riparian
lands, Whanganui Maori did not surrender their rights to the bed of the river. Thus
the doctrine of ad medium filum was rebutted by evidence supporting Maori
customary use and ownership. In arriving at this conclusion, Johnston drew on the
common law principle that the owners of severa fisheries (which, in the case of the
Whanganui, eel weirs were held to be) are the owners of the riverbed at that point,
and that this prevails over the ad medium filumrule.** Although finding in favour of
the river’s Maori owners, the commission has been criticised for the way in which
the mere existence of eel weirs was deemed to accord with principles of English
common law without any reference to or consideration of the wider physical and
cultural significance and values associated with the river.

The Government left in abeyance the findings of the royal commission, the
matter eventually being referred to the Court of Appeal.® In 1954, the Court of
Appeal ruled, that at the time of the signing of the Treaty of Waitangi, the bed of the
river was in Maori customary ownership. However, the Court declined to decide
upon the Crown’s contention that Maori had lost their right to the riverbed as a
consequence of having sold their riparian lands, without first obtaining more
evidence. Thus legislation was passed so that the Maori Appellate Court could
receive further evidence upon Maori customs and usage relating to the Whanganui
River. In June 1958, the appellate court found that there was no Maori custom upon
which the issuance of atriba title to the river could be justified when the riparian
lands had been granted individually.®* What the court would have found had the
lands abutting the river been vested tribally remains unclear.

The matter was finally disposed of by the Court of Appeal in 1962. It adopted the
1958 findings of the Maori Appellate Court and held that the titles issued for the
river’s riparian lands included a title to the riverbed ad medium filum. Although
leave was applied for by the Maori claimantsto take the matter to the Privy Council,
the application was abandoned in July 1962, presumably due to the prohibitive
expense.®

Theresult of this protracted litigation was the conclusion that there was no Maori
custom supporting the tribal ownership of rivers upon which the Maori Land Court
could issue atitle to an entire river in the name of a tribe. In arriving at their
conclusions, the various courts involved in the matter of the title to the Whanganui
River, eschewed matters of mythology and spiritual connections with the river,
focusing on evidence that indicated a custom comparable with common law con-
cepts of property.

30. Ferguson, p6

31. AJHR 1950, g-2, ‘Report of Royal Commission on Claims made in respect of the Wanganui River’, p 9

32. For example see Ferguson, p 8

33. Section 36 of the Maori Purposes Act 1951 was enacted to enable the matter to be referred to the Court of
Appeal.

34. Ferguson, p 10

35. Ibid, p 62
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14.4.3 Marginal strips

Another consideration in respect of the ownership of rivers (and lakes) is the
existence of marginal strips, more commonly known as the *Queen’'s chain’. The
strips came about as a result of the Land Act 1892, which provided that, upon the
sale of lands owned by the Crown with a natural water boundary, a 66-foot strip
would be reserved along the foreshore, around the margins of lakes larger than 50
acres, or along the banks of rivers and streams with an average width of more than
33 feet.® This provision was continued by section 58 of the Land Act 1948.
Although not expressly recognised by statute, marginal strips may include title to
the bed of the waterway they adjoin, ad medium filum. This gives rise to the
possibility that many more rivers may be vested in the Crown than just those that
are navigable.*’

14.5 TheHistory of Lake Ownership in New Zealand

Unlike rivers, where common law principles have been applied as to the ownership
of their beds, claims by Maori to the ownership of lakes have been dealt with on an
ad hoc basis. Despite claimsto Maori ownership having been strenuously denied by
the Crown, in many cases the Crown was forced to concede these claims and to
secure negotiated settlements with the owners, which were subsequently given
effect to by statute.

145.1 Wairarapa lakes

Subsequent to the sale of lands abutting the Wairarapa Lakes in the 1850s, settlers
taking up occupation began to pressure the Government to keep the outlet of the
lower lake permanently open to prevent the flooding of their lands each winter.*®
Loca Maori had avital interest in the annual flooding as it presented an optimum
opportunity for the capture of huge amounts of eels — a commodity that it would
appear was a mainstay of the local economy. Beginning in 1874, the Crown began
a campaign to acquire rights in the lake sufficient to enable it to control the outlet
of the lake. In 1876, the rights of 17 Maori were acquired by the Government for
£800. This purchase, however, was later deemed to have secured the Crown only
the fishing rights of the 17 individuals and not the entire title to the lakes, as the
Crown initially claimed.®

Upon applications being made to the Native Land Court by both Maori and the
Crown, investigations were undertaken as to the title of the lake, the court issuing

36. Land Act 1892, s110

37. Ferguson, p 15

38. Lake Wairarapa lies to the north and Lake Onoke to the south abutting Palliser Bay. The lakes are
sometimes referred to as the northern and southern lakes respectively.

39. A G Bagnall, Wairarapa: An Historical Excursion, Masterton, Hedley’ s Bookshop for the Masterton Trust
Lands Trust, 1977, pp 378-379
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its decision in 1883. A list of 122 owners was issued by the court which, in
conjunction with the 17 interests acquired by the Crown, brought the total number
of interests to 139.%° Subsequently, Crown officials continued unsuccessfully in
their attempts to acquire rights to the lake.

Precipitated largely by complaints by Maori that the South Wairarapa River
Board had assumed the right to open the lake mouth at will, aroyal commission was
established in 1891 to investigate their grievances. Commissioner Alexander
Mackay found that Maori were indisputably the owners of both the lakes, but that
they were not justified in exercising those rights in such a way as to alow the
adjacent lands they had sold to the Crown to periodically flood. Mackay recom-
mended a solution whereby Maori allowed the ake mouth to be opened in the face
of an impending flood, a concession for which they were to be compensated.*

Theriver board kept up its pressure on the lakes Maori owners, even opening the
lake mouth in the face of a Maori physical presence.”” In 1896, largely as a
conseguence of the river board's pressure, the Crown managed to negotiate the
purchase of the lake owners' interests. The agreement, given effect to in 1908, saw
the owners receiving £2000 and a reserve of 30,486 acres in the Pouakani block
near present-day Mangakino.®

145.2 LakeHorowhenua

Subsequent to aroyal commission in 1896 into the status of various subdivisions of
the Horowhenua block (including block 11, which included Lake Horowhenua™),
legislation was passed that, inter alia, vested Lake Horowhenua and a one-chain
strip of land around its margin in the Muaupoko tribe.* The Native Appellate Court
then proceeded to determine the owners of the lake block, eventually vesting it in
trustees for the benefit of Muaupoko.*®

As a result of demands from increasing numbers of Pakeha settlers in the
Horowhenua that the lake be made available for recreational purposes, the Lake
Horowhenua Act 1905 was passed, which declared the lake to be a recreational
reserve ‘for both races, in asfar is possible to do so without unduly interfering with
the fishing and other rights of the Native owners’.*” Under the Act, a board was
created to administer the reserve, a third of whose members were to be Maori of
Muaupoko descent. Furthermore, the free and unrestricted access and fishing rights
of the Maori owners were protected, so long as the exercise of such rights did not
interfere with the full and free use of the lake for recreational purposes.
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Tension between Muaupoko and the Government arosein the 1920s as aresult of
drainage work associated with the lake. During this period, the lake level was
lowered, damaging freshwater shellfish beds around the lake’ s margin and destroy-
ing many edl welirs in the Hokio Stream, the lake's main outlet. This work appar-
ently wasiillegally carried out by the local drainage board. Rights to the reclaimed
land that resulted from the lowering of the lake were contested between the
Muaupoko and Pakeha members of the lake board. Another source of irritation for
Muaupoko was that farmers were grazing the lake's one-chain margina strip,
thereby destroying flax that grew along the lake’s margin.* Consequently, a com-
mittee of inquiry was established at the request of the domain board to investigate,
inter alia, the rights of Muaupoko to the lake. The committee was chaired by Judge
Harvey of the Native Land Court and received submissions from the domain board,
the Levin Borough Council, Muaupoko, and various Pakeha individuals and inter-
est groups. Reporting to the Minister of Lands, Harvey listed clear evidence in
support of Maori ownership up until the legislation of 1916 and 1926 affecting the
lake, observing that ‘it may be that these amendments have taken away the Native's
title if so they have done it in a subtle manner mystifying alike to Domain Board
and Natives .*

Throughout the later 1930s and 1940s, various unsuccessful attempts were made
at settling the impasse that had developed. Matters were made more difficult by the
fact that by the late 1930s, the domain board had ceased to function owing to the
fact that no Maori were willing to accept nomination. The 1950s saw further
meetings and representations to the Government in an attempt to settle the issue of
the lake’s ownership and associated rights.® In 1956, legislation was passed that
confirmed Maori owned the lake bed, the one-chain marginal strip, and the Hokio
Stream, and vested these areas in trustees appointed by the Maori Land Court. The
surface of the lake was declared to be a public domain along with 13 acres of |ake
frontage. The domain board was also reconstituted. The Act required that half of
the board’ s eight members be of the Muaupoko tribe.*

145.3 Rotorualakes

In 1880, Ngati Whakaue negotiated an agreement with the Crown whereby they
could retain their lands under customary ownership and lease them to the Crown.
However, the Native Land Act 1909, with its extensive provisions for the extin-
guishment of customary title, saw Ngati Whakaue become somewhat anxious as to
the security of their tenure in relation to the powers of the Crown.>® Thus, an
application was made to the Native Land Court by Ngati Whakaue for the title to
the Rotorua L akes to be determined.* But because the Surveyor-General refused to
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49. ‘Judge Harvey’sreport to the Honorable Minister of Lands’, 10 October 1943, ma accession, w2459 5/13/
173, p 3, cited in Anderson and Pickens, p 279

50. Anderson and Pickens, p 281

51. Reserves and Other Lands Disposal Act 1956, s 18(2-12)
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supply the necessary plans required for the investigation to proceed, in 1912 the
applicants removed the matter to the Supreme Court.> In the case that ensued,
Tamihana Korokai v Solicitor General, the court ruled in favour of the applicants,
holding that it:

isaquestion for the Native Land Court in the first instance to determine upon proper
evidence whether any particular piece of land is Native customary land or not, and in
ascertaining this it may determine whether or not the Maoris were the owners of the
bed of any lake or part thereof according to Native custom, or whether they had not
merely aright to fishin its waters.™

An application was immediately made to the Native Land Court for the title to
the Rotorua lakes to be investigated. The court’s inquiry though was delayed
because of the First World War, finally getting under way in 1918. But before
proceedings had been completed, the judge adjudicating in the inquiry, THE
Wilson, died. Rather than continue the investigation, the Government entered into
negotiations with Te Arawa. In 1922, an agreement was reached whereby the beds
of Lake Rotorua and 13 other nearby lakes, along with the right to use their waters,
were vested in the Crown. In exchange, Te Arawa had reserved to them certain
fishing rights and were to be paid an annuity of £6000.% The agreement was given
effect to by section 27 of the Native Land Amendment and Native Land Claims
Adjustment Act 1922.

The Act was carefully worded so as not to be an admission that 1akes generally
were subject to Maori customary title, referring only to thelakesasbeing ‘ freed and
discharged from the native Customary title, if any’. It is apparent though that the
Crown would have been faced with ‘aformidable task in proving otherwise'. In the
face of extensive evidence of use and occupation by the applicants, the Crown’s
case was based primarily upon the forbearance of the local Maori towards European
activities on the lake.”

145.4 LakeWaikaremoana

By the early twentieth century, it is evident that the Crown was prepared to go to
extreme lengths to prevent title to any more lakes being awarded to Maori. In
November 1912, the Solicitor General, John Salmond, advised that ‘under no
circumstances should Natives obtain freehold titles' to lakes and rivers, and that
section 100 of the Native Land Act 1909 (which he had drafted) should be invoked
to prevent the land court from making such investigations.® Subsequent to the
repeal of section 100 in 1913, Salmond advised that were the Native Land Court to
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find in favour of Maori in relation to inland waterways, Parliament should be asked
to pass legidation vesting such lakes in the Crown and to provide compensation for
the applicantsin lieu of the actual issue of freehold titlesto the watersin question.*

It wasin this political context that the Native Land Court investigated the claims
of Tuhoe-Ruapani and Ngati Kahungunu ki Wairoato thetitle of Lake Waikaremo-
ana. Between 1915 and 1918, the court received alarge corpus of evidence concern-
ing traditional associations and uses of the lake. Interestingly, the Crown did not
appear during any of these hearings. In 1918, Judge Gilfedder ruled that both
claimant groups had interestsin the lake. This precipitated immediate appealsfrom
the Crown, who disputed that the lake bed was Maori customary land, and Tuhoe-
Ruapani, who objected to Ngati Kahungunu’ sinclusion on thetitle to the lake.*

In amemorandum to cabinet, the Attorney-General, Sir Francis Dillon Bell, drew
attention to the implications of Gilfedder’s decision in the matter of Lake Waikare-
moana, expressing concern as to the status of the Crown’s rights to generate
electricity from the lake s waters. He stated that:

By the Treaty of Waitangi the whole fee simple of the land of New Zealand became
vested in the Crown, subject to the Native right. The Native right in respect to these
waters was the exclusive use by certain tribes and hapus, but as in the case of the
shores of the sea and navigable rivers of New Zealand, the bed of the waterswasin
no sense vested in the tribes and hapus, which have the rights over the waters. The
contrary view confuses the question of Maori right which is a matter of custom
determinable by the Native Land Court, with the legal result in England of ownership
of fishing rights and marginal occupation.®*

Subsequent to Gilfedder’s decision, the Crown continued to act as the legal owner
of the lake, issuing fishing licences, further developing tourist services, and ex-
panding the hydro-electric scheme which used the lake’ s waters.

The Crown’ s appeals finaly came before the Native Appellate Court in 1944. Its
case centred around its contention that it was outside the Native Land Court’s
jurisdiction to inquire into the title of Lake Waikaremoana and that its 1918
decision had been made upon improper evidence. It was suggested that, at most,
this evidence supported the existence of Maori fishing rightsin the lake. Given the
Crown's contention that the 1918 land court decision was a nullity, the Crown
argued that the appeal was therefore outside the jurisdiction of the appellate court.
On 20 September 1944, the Native Appellate Court handed down its decision,
dismissing the Crown’s appeal and upholding the Native Land Court’s 1918 deci-
sion. In doing so, the court observed that there existed ‘an abundance of authority
that in New Zealand the rights of Natives are safe-guarded without reference
whatsoever to the incidence of English law’.%
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Although the Crown decided to apply to the Supreme Court for writs of certiorari
and prohibition in connection with the Waikaremoana decision, these had not been
proceeded with by 1954, by which time the statutory 10-year period in which
decisions of the Native Appellate Court had to be challenged had passed. The
Government then decided to seek a negotiated settlement. Deliberations and nego-
tiations concerning a settlement began in the late 1940s, continuing throughout the
1950s and 1960s. Because of tenacious opposition from the lake's owners, the
Government was forced to abandon its hope of acquiring the freehold of the lake
and had to settle instead for a lease arrangement.®® In 1970, an agreement was
reached between the owners and the Government whereby the |ake was to be |eased
to the Crown for a period of 50 years with a perpetual right of renewal, backdated
to 1967. The rental was to be set at 5% of the lake' s value and there were to be 10-
year rental reviews. The Lake Waikaremoana Act was passed the following year,
giving effect to the lease agreement. The Act vested the lake in the Tuhoe-
Waikaremoana and Wairoa—Waikaremoana Trust Boards, to whom the rent was to
be paid on behalf of the lake’'s owners.*

1455 LakeTaupo

In the 1890s, trout were introduced to L ake Taupo. The fish soon became important
to Ngati Tuwharetoa both as a source of food and because they attracted tourists,
who Maori were able to charge for the right to fish in their streams and camp on
their land. Problems arose, however, when fisheries regul ations were enforced, and
Maori fishing without a licence were prosecuted. In an effort to resolve the prob-
lem, the Native Minister was authorised by statute to consult with Tuwharetoawith
aview to reaching a settlement.®

The Native Minister, J G Coates, subsequently undertook negotiations on behalf
of the Government. While the initial negotiations were not concerned with the
ownership of the lake bed (the owners being apparently more interested in securing
afinancial return from the trout fishery), the final agreement vested the waters and
the bed of Lake Taupo in the Crown.®® Other terms of the agreement included a
provision that the Government would pay a specially constituted trust board an
annuity of £3000 along with half of the revenue generated over £3000 from fishing
licence and camping fees. In addition, the owners of land bordering tributaries to
the lake would be eligible for compensation for income they had previously derived
from fishers and campers. The agreement was given effect to by the Native Land
Amendment and Native Land Claims Adjustment Act 1926. Although the Act
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included provision for compensation to be assessed, it was not until further legisla-
tion was passed in 1946 that a commission of inquiry was held. The Lake Taupo
Water Claims Compensation Court duly sat and awarded a total of £45,600 ‘in full
satisfaction of the claims advanced’ by Maori for compensation in respect ‘of
certain rivers and streams in the Taupo district’.*

145.6 LakeOmapere

Lake Omapere, situated in a basin midway between the Bay of Islands and the
Hokianga, has for centuries been an important eel fishery and site of habitation for
sections of the Ngapuhi iwi. It appears that the rights of Maori in the lake were
tacitly acknowledged throughout the nineteenth century. But shortly after the turn
of the century, increased pressure from Pakeha for pastoral lands meant that there
were incessant demands made upon the Government for control of the lake to be
wrested from Maori so asthat itslevel could be controlled and the flooding of lands
abutting the lake in winter prevented. Such moves were opposed both by local
Maori, who feared the effect lowering the lake would have upon their eel fisheries,
and by some Pakeha, who were concerned with preserving the lake' s scenic values.

Possibly as a consequence of this perceived threat to their rights, in 1913 local
Maori applied to the Native Land Court for the title of Lake Omapere to be
investigated. This obligated the Crown to seriously consider the nature and extent
of itsrightsin the lake. Initialy, the position forwarded by the Crown Law Office
was that, by virtue of owning riparian lands, the Crown had rights ad mediumfilum,
which it shared with Maori who had retained some land contiguous to the lake.
However, it was considered that, if for reasons of public policy Maori should be
prevented from establishing title to the lake, the Government should consider
exercising its powers under the Native Land Act 1909 to prevent the Native Land
Court from investigating title, or to simply proclaim the lake to be Crown land.® In
1914, the Solicitor General expressed the opinion that ‘ the matter isfar too doubtful
to express any confident conclusion on it one way or the other’. Although doubting
that Maori custom recognised the ownership of lakes such as Omapere, he similarly
expressed the opinion that there was insufficient authority to extend the ad medium
filum presumption. He was confident, however, that the riparian rights accruing to
the Crown as a consequence of it owning lands abutting the lake gave the Govern-
ment sufficient authority to prevent private landowners from interfering with the
lake' s level .

Although the provisions of the Native Land Act were not invoked to prevent the
land court’s inquiry, its investigation was obstructed by the refusal of the North
Auckland Commissioner of Crown Lands to supply the requisite survey plan.™
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Subsequent to the Minister of Native Affairs ordering that a survey plan be
prepared,” the Native Land Court’s investigation of Lake Omapere finaly got
under way in 1929.

The court sat first sat in Kaikohe, where extensive evidence as to the customary
ownership of the lake was presented by the applicants. The court then reconvened
in Auckland, where the substantive legal issues were considered. The arguments
presented by counsel for the Crown against the Maori claim to the lake were that:
the rights of Maori in Omapere were limited to fishing rights; that the Treaty of
Waitangi vested in the Crown the radical title to all land; that rights of navigation
accrued to the Crown in the public interest; and that it was incumbent upon Maori
to demonstrate that they had exclusive proprietary rightsin the lake bed."

On 1 August 1929, Judge Acheson issued his decision as to the title of Lake
Omapere, ruling incontrovertibly that the lake was Maori customary land. The
decision is notable in that much of Acheson’s reasoning underpinning the decision
was based on the guarantees extended to Maori under the Treaty of Waitangi. It was
held varioudly: that Maori custom recognised the ownership of lake beds; that
Omapere was effectively and continuously occupied and owned by Ngapuhi; that
their title had never been legally extinguished and therefore could not be disre-
garded; that precedents existed for the Crown’ s recognition of Maori ownership of
lake beds; and that the Native Land Court was bound to take judicial notice of the
Treaty of Waitangi — article 2 of which was held to guarantee Maori ownership of
lakes.”

Although the Crown immediately lodged an appeal against Acheson’s decision,
it was never prosecuted. Finally, on 27 October 1953, the Crown announced that it
was abandoning its appeal. On this occasion, the Crown was censured by the
presiding judge of the Maori Appellate Court, who suggested that the appea had
been used as alever by the Crown to effect a settlement, and that such an action was
‘reprehensible and an abuse of the process of the Court’.™

In 1940, at the request of the owners, Lake Omapere had been congtituted as a
tribal reserve pursuant to the Native Purposes Act 1937. Subsequent to the passing
of the Maori Affairs Act 1953, the trust was converted to a tribal reserve under
section 438 of that Act.”

As a consequence of a proposal by the Kaikohe Borough Council to take water
from Lake Omapere for domestic supply in the 1970s, the legal status of the lake's
ownership and waters was reconsidered. In relation to this, Judge Nicholson of the
Maori Land Court opined that Omapere was not alake as understood in English law
but rather Maori customary land. Further, he considered that, although the Crown
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by virtue of the Water and Soil Conservation Act 1967 had the sole right to use the
lake’ s waters, the Crown did not own the water as such, and was legally required to
defer to the lakes' ownersin order to gain access to the lake to draw water.™

145.7 LakeRotoaira

Lake Rotoairais arelatively small lake situated between Lake Taupo and Tongar-
iro. Traditionally a highly prized eel fishery, the lake became an internationally
renowned trout fishery with the introduction of trout to the central North Island in
the late nineteenth century. From the mid-1920s, it appears that Rotoaira was
considered for inclusion in various proposed hydro-electric developments. Finaly,
in 1964, the Tongariro River development — which included Lake Rotoaira — was
approved. The scheme was completed in December 1973.”

In 1937, an application was made to the Native Land Court for the title to Lake
Rotoaira to be investigated. The Crown, at the time embroiled in proceedings
concerning L akes Omapere and Waikaremoana, deliberately obstructed theinquiry.
Eventually, in 1943, the Crown allowed the inquiry to proceed, while at the same
time seeking to make the proviso that the outcome of the investigation would not set
a precedent for the ownership of the beds of other inland waterways.” In 1956, the
court found the applicants to be the customary owners, later vesting the lake in
11 trustees under section 438 of the Maori Affairs Act 1953. The trustees were
vested with the authority to utilise and develop the resources of the lake and
regulate fishing activity. Further, the trustees were deemed to be the group with
which the State Hydro-Electric Department was to treat in relation to negotiating
for the use of the lake’ s waters for electricity generation.”

John Koning records that, as the Tongariro power scheme proceeded, it became
apparent that the Lake Rotoaira trout fishery would be much more seriously
affected than had first been anticipated. Consequently, it was feared that this could
give rise to large claims to compensation from the lake's owners. In 1970, the
Ministry of Works was authorised to enter into negotiations with the Lake Rotoaira
trustees for the purchase of the lake. In negotiations with the Crown from 1970 to
1972, the owners remained vehemently opposed to the sale of the lake.?® Eventually
an agreement was signed in November 1972, by which the trustees were divested of
the power to do anything that could jeopardise the power scheme and the right to
compensation under the Public Works Act. In return, the Crown agreed not to
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compulsorily acquire the lake under the public works legislation.®® Under this
agreement, no compensation was paid.

14.6 Conclusion

There can be no question as to Maori Treaty rights in respect of inland waters,
whether as fisheries in the English version of the Treaty, or ‘taonga in the Maori
version. Maori invariably lived close to the coast or inland waters and commonly
had access to both. Ancestral and spiritual associations with inland waterways
were, along with those with mountains, key determinantsin Maori tribal identity.

The Crown was reluctant, in the colonial period, to recognise such rights as being
real or compensable. Governments either assumed prerogative rights in respect of
larger bodies of water or applied the principles of riparian rights in respect of
smaller streams, lakes, and swamps, which were considered to have passed with the
land when it was purchased. Maori did not share these views —particularly in
respect of lakes. In the litigation that arose from the late nineteenth century, and in
settlements made in respect of Lakes Taupo, Rotorua, Horowhenua, Waikaremo-
ana, Omapere, and Rotoaira, there appears to have been a recognition of Maori
rights to lake beds and fisheries, and the principle of negotiating for such rights
seems clearly to have been established. (Water appearsto remain at common law a
common property resource with various restraints upon its use.)

In respect of rivers, the ad medium filum presumption has been discussed by the
Waitangi Tribuna in the Mohaka River Report — where the purchase deeds to the
land seem, in some instances at least, to extend to the banks and not to the middle
of theriver —and is currently being considered in respect of the Whanganui River.
In its Whanganui-a-Orotu Report 1995, the Tribunal regards lagoons and wetlands
as being taonga.

The loss of mahinga kai and damage to rivers regarded as wahi tapu by a range
of development worksis complained of in many claims. Certainly, the public works
legidation and related legidative provisions affecting swamp drainage and the
diversion and control of streams, together with the principle of riparian rights,
caused Maori rights to be increasingly overridden after 1870. Countless drainage
and diversion schemes affected the waterways, as did countless acts of pollution,
wittingly or unwittingly. For such acts, compensation was rarely thought to be
payable. In hindsight, the economic returns from much of this effort was limited.
Maori farmers were more inclined to leave swamps and eeling streams intact,
though they too had to drain land to run stock and cultivate crops.

In that the Crown generally treated the ownership of non-navigable streams and
swamps as passing with the title to the land, the issue of rights to such waterwaysis
bound up with any settlements made in respect of the land. However, some explicit
regard should be had to the specific ecological and other associations Maori
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undoubtedly had with inland waters and the flora and fauna they supported. Un-
doubtedly, the lossto Maori of their rights to many waterways has been very heavy
over the past 150 years of settlement — heavier in some respects than the loss of
land. The question of public accessto watersis, however, of the highest importance
to the community generally, whether the owners of adjacent lands are now Maori or
Pakeha. In settlements yet to be reached, such public rights will need to be
protected through the upholding of the Queen’s chain or other modes of access.
This, to some degree at least, need not be incompatible with respect for and
restoration of Maori customary fishing and other rights, and Maori involvement by
right, in controlling authorities, in recognition of customary mana over inland
waters.
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